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Dear Mr. Allen:



	The Project for Sustainable FERC Energy Policy asks that OMB consider the following comments in reviewing EIA’s electric power data collection proposal and direct EIA to modify its proposed confidentiality treatment for the data elements in Table C1 by substituting disclosure time delays for confidentiality treatment of the disaggregated data – time delays that minimize the potential risk of competitive harm to suppliers.  Such a modification will permit EIA to carry out its public duty in a manner that will not jeopardize public policy making and regulatory oversight at this critical time of electric industry restructuring and immature electric power markets.



	Project for Sustainable FERC Energy Policy (“Project”) is an education and advocacy initiative of a large, nationwide consortium of public interest groups focused on the regulatory options available to the FERC and other federal agencies as they respond to and provide direction for electric industry restructuring.  The groups whose positions are represented in these comments (“Project Groups”)� include non-profit energy, environmental  and consumer organizations with hundreds of thousands of members who reside in all regions of the country.   Members of the Project Groups have an on-going and vital interest in EIA’s electric power data collection and dissemination services because the public availability of disaggregated generation data, including the data elements now proposed for confidential treatment, is essential to the long-term well being of our economy and environment—especially during this period of electric industry restructuring.  The comments of Project Groups will focus solely on the proposed confidentiality treatment.



I.   Background and Overview



Project Groups, along with scores of other consumer and environmental organizations, state and federal regulators, and EIA data users, filed comments in March and September of 1998 in response to the January 1998 FR notice on EIA confidentiality treatment of electric power data.  Although we did not agree with some of EIA’s final conclusions—for example, the need to keep heat rate data confidential—we supported the balance struck by EIA on data confidentiality as reasonable.  It was disturbing, therefore, to be confronted again this year with another EIA proposal to withhold critical data on electric power generation from members of the public, consumer and environmental groups, and state and federal public officials.



The confidentiality proposal made by EIA in March of this year was both incongruent with the public interest and contrary to statutory protections under the federal Freedom of Information Act.  EIA, after an overwhelming adverse response from state and federal officials, public interest groups, and others who rely on the data for policy analysis and evaluation of developing electric markets, amended its proposal by eliminating confidentiality treatment of most plant specific data to be collected in the 2002-2005 period.  However, EIA has proposed to maintain confidentiality for a few financial data elements for one segment of the industry (non-rate regulated suppliers) – a proposal that cannot be supported on substantive, legal or political grounds.  Although the Project Groups can understand why non-rate regulated generators (and other generators) would prefer to keep all operational and financial data confidential – especially data that would demonstrate the exercise of market power – our organizations are incredulous that EIA would accede to self-interested claims of these entities regarding the potential risk of competitive harms that might result from disclosure of disaggregated data.



The public interest advocacy community (which includes both public and private non-profit advocates for consumer protection and the environment) relies upon the data reported by the EIA to track the economic and environmental effects of state and federal electricity industry policies.  This tracking is particularly important with regard to industry restructuring policies, and the costs and expenses of non-rate regulated plants are just as important to our analyses as those of rate regulated facilities.  In sum, it is vital to the country’s interest that the electric power data collected by EIA be made more accessible to the public, rather than less, and that the data to be collected on generation owned by independent power producers be disclosed along with the data required to be disclosed on rate regulated utility plants as the industry is being restructured.



In sum, because electricity is such a critical component of our nation’s infrastructure and because power production and use have wide-ranging, long term economic and environmental impacts, Project Groups have been extremely concerned about proposals by electric utilities and generation owners to reduce or eliminate the disclosure of electricity data collected by EIA.  As the electric industry is restructured, it is essential to have detailed information available to public officials and industry analysts to assess policy options and the results of policy changes as they are made.  After the transition period (which could last more than a decade), if workably competitive markets for electric power services are actually functioning across the U.S., it will be appropriate to reevaluate data collection and disclosure practices.  In competitive power markets, some data may no longer need to be disclosed.  On the other hand, it may remain important to make detailed generation data available to the public in competitive markets.  For example, consumer choices may be based on the environmental characteristics of generation, and those choices would affect the feasibility and cost of achieving national environmental goals.  At any rate, it is critical that EIA not limit the availability of information during the industry transition period because the data is needed to determine whether the benefits of industry restructuring are being realized.



There is significant public value in making the electric power data currently collected, as well as additional data on non-utility generation, available to the public in disaggregated form.  If this data is collected and disclosed in a comprehensive manner, there is no probative evidence that any, let alone substantial, competitive harm will result for individual firms or industry segments.  In the event such harm could be demonstrated, however, EIA could withhold the sensitive data from disclosure in disaggregated form for three to six months and thereby mitigate the potential for competitive harm without jeopardizing public interests.



II.  Vital Public Purposes Underlie EIA’s Data Collection & Dissemination Activities.



The statutes authorizing EIA’s data collection, analysis and dissemination activities� identify a number of important public purposes to be served, and it is especially important that these purposes be served during periods of industry restructuring.  As noted below, EIA’s electric industry data collection and dissemination activities serve numerous public interests, and they have made possible innumerable analytical reports that have helped inform public policy decisions at all levels of government.  Among the most significant public interest uses of EIA of electric power data are the following.



A.  Analysis and Policy Making to Assure the Short and Long Term Adequacy of Electric Power Supply and On-going Electric System Reliability and Safety.



In general, electric service in the U.S. has been highly reliable in part because of a strong and consistent focus upon generation adequacy.  Outages resulting from insufficient generation have historically been much less common than outages related to transmission and distribution.  This result is due, among other things, to coordinated planning and high standards for generation adequacy (e.g., the typical standard for generation adequacy has been a one-day-in-ten-years loss of load expectation).   Because the potential regional consequences of generation inadequacy are tremendous and because neither new institutions nor procedures for ensuring generation adequacy in the future are yet in place, there is a strong public interest in EIA’s making sure that the information needed to assess generation adequacy continues to be collected and disseminated.



The data most directly related to generation adequacy are in Form 411.  However, some of the plant and unit data reported on other forms are also important in assessing generation adequacy.  If, for example, it is claimed that an environmental regulation under consideration may result in the loss of substantial generating capacity through unit retirements or capacity deratings (some pollution controls can decrease maximum unit output), it would be necessary to have certain data on existing generators, including their ages, operating costs, and emissions controls, in order to evaluate the claimed effect of the regulation on regional generation adequacy.  



B.  Analysis & Policy Making to Protect the Environment, Reduce the Adverse Impacts of Power Generation, and Promote the Implementation of Sustainable Energy & Efficiency Technologies.



The environmental implications of electricity generation are among the most controversial and important aspects of electricity industry restructuring.  Federal policies on open access, which are designed to encourage competition in wholesale electricity markets, sparked a lengthy debate about the extent to which restructuring would increase the environmental impacts of electricity generation.  Parties to the debate included dozens of electric utilities, EPA, DOE, environmental and consumer advocates, independent power producers, and even the governors of the Northeast states, as well as FERC staff.  This important debate depended critically on analyses of the data on generation, transmission, sales, emissions and costs of electric power collected and disseminated by EIA.



Each state considering electric industry restructuring is faced with the challenge of maintaining environmental protection and providing effective regulatory oversight in partially restructured electric markets—tasks that are impossible without detailed electric power data.  Several states have adopted policies to promote cleaner generating resources and prevent environmental degradation from greater use of existing, dirtier facilities.  These policies include 1) system benefits charges to finance energy efficiency programs, 2) funding mechanisms for renewable resources, 3) renewable resource portfolio standards, 4) opportunities for municipal aggregators to develop demand-side and renewable resources, 5) distributed generation, 6) generation portfolio standards, 7) disclosure of fuel mix & environmental impacts, and 8) the promotion of “green energy” products and companies.  The promotion and assessment of these various options rely heavily upon the disaggregated data provided by EIA, as well as data on energy efficiency technologies and costs, and renewable resource commercialization, technologies and costs.



C.   Verification of the Reported Environmental Attributes and Emissions Levels of Electric Generating Facilities.

Efforts to provide consumers with a meaningful choice of electricity supplier include policies for verifying environmental claims made by suppliers and requiring full disclosure of each supplier’s resource mix and environmental attributes.  Disaggregated EIA data are critical to these efforts.



Suppliers marketing green power need to demonstrate to regulators and customers that the products they sell comply with “green” standards.  This requires collecting and disseminating data about electricity generation from all sorts of power plants in the relevant markets.  Debates within the industry about green marketing claims cannot be resolved without public access to disaggregated generation data.  Resolution of such debates, as well as future challenges, requires data on power plant operations from all types of electricity suppliers.



In addition, regulators are increasingly requiring electricity suppliers to disclose their sources of generation and emissions on a consistent, regular basis to all customers—to provide customers with data necessary to make informed choices.  Timely, reliable public information is essential to disclosure policies.  Without it consumer disclosure means little.  The need to track electricity sales and emissions through regional power pools makes this task very challenging, and it requires disaggregated data on wholesale and retail electricity sales and transactions, as well as on the fuels actually used to generate the kilowatt hours produced.



D.  Provision of the Information Necessary to Regulate Transmission and Distribution Facilities and Assure Electric System Reliability.



Restructuring of the electric industry usually involves market-based pricing for generation in wholesale markets and often requires or anticipates direct retail access to customers.  However, the transmission and distribution functions are universally expected to remain regulated for the foreseeable future by the FERC and States, respectively.  In order to regulate these functions effectively, the FERC and State Commissions will require the same kinds of financial and operating data that they have relied upon in the past.  In fact, FERC Staff’s September 9, 1998 comments on EIA’s July 1998 proposal on confidentiality made a strong case for the continued collection and public disclosure of electric power data.  Thus, EIA should continue to collect and disseminate these data to assist FERC staff and others in the FERC proceedings required to regulate the industry in the public interest.  



E.  Analysis and Policy Making to Address Industry Transition Problems.



EIA data is vital to regulators’ and policy makers’ dealing with transitional problems arising from electric industry restructuring.  Utilities throughout the country are unbundling functions and are providing transmission, distribution, and generation services through non-rate regulated subsidiaries or other institutions.  EIA and FERC data on the services provided and their costs are very important, especially while some services are provided by regulated utilities and others are provided by unregulated affiliates—e.g., to assure proper allocation of costs between services and entities.  During the transition period it is critical to be able to make comparisons across companies, using data collected and reported on a consistent basis.



In addition, in cases where utilities propose to divest generation in order to address market power concerns, regulators and anti-trust agencies need to consider the horizontal market power implications of the divestitures.  This involves calculating market shares for various services in multiple markets and evaluating other critical measures of concentration of ownership, as well as simulation modeling of market behavior.  In both cases, EIA data are key to regulatory analysis.



F.  Analysis and Policy Making to Facilitate Competitive Market Structures, Minimize Market Power, and Promote Competition in Generation Services.



As the FERC staff comments noted above clearly demonstrated, the availability of EIA data is essential to the development of competitive market structures, providing the information required to establish the rules of the road for market participants and to evaluate how the markets are functioning.  Deregulation of generation services must be implemented in ways that assure the development of real competitive markets.  State and federal regulators, as well as other interested parties, must have access to the data EIA collects in order to formulate restructuring policies and evaluate proposed mergers and divestitures, as well as to design market monitoring and mitigation procedures.  



The basic data for market structure analysis are the ownership and operation of generation by company.  Since large, independent generation firms now play an increasingly important role in generation adequacy and system reliability, the changes in data collection and dissemination that were implemented by EIA in 1998 were a critical move in the right direction.  Reversing direction less than three years later, while new market structures are still immature, market power problems are increasing, and grid reliability is threatened in several regions, makes absolutely no sense.



In order to know whether market power is a problem in electricity markets, detailed cost information is crucial.  Indeed, the definition of market power has to do with market prices that deviate from marginal costs.  It will be important over the next few years that regular market power evaluations are conducted in order to determine whether particular electricity markets are functioning competitively.  EIA electric power data is essential to such analyses, and the need for EIA data for market structure and market power analysis will increase as restructuring activity proceeds and, especially, as regulation is replaced by more competitive markets in some areas of the country.



III.  The Public Interest in Data Disclosure Is Greater During Industry Restructuring.



	As regulation of the electric power industry changes to facilitate greater competition in energy services, information about alternative service providers and competitive products and prices will be essential to the assessment of such vital public matters as environmental impacts, electric supply adequacy, demand growth, production costs, and industry financial trends.  But, the information will be even more vital to assessing the efficacy of new market structures, the effectiveness of competition at wholesale and retail levels, and the impacts on consumers and the environment of regulatory policy changes.



In the context of electric industry restructuring, the disparate treatment of utility and non-utility generation, of course, cannot be defended.  As utility generating units are sold to non-utility firms and existing long-term contracts between utilities and independent power producers (IPPs) expire, the IPP firms will become increasingly important participants in the national and regional electricity markets.  Thus, EIA must continue to move toward disclosure of comparable power generation data from all types of generation owners.  Otherwise, the statistical quality of EIA’s reports will be significantly degraded.  Thus, EIA’s 1998 move to gather and disclose additional IPP data was an important and timely step in the right direction—one to be supplemented rather than restricted as proposed.



A.  EIA Should Continue to Collect and Disclose the Electric Power Data Currently Collected from Generation Owners.



As detailed above, there are strong public interests underlying the disclosure of electric power data.  Most of these interests are either unaffected by industry restructuring or become stronger in the context of a transition period during which competitive markets are developing, regulatory policies are changing, and vertically integrated utilities own both competitive and regulated assets.  While it may be reasonable sometime in the future—after markets become fully competitive and regulatory policy changes have been properly evaluated—to reconsider whether nondisclosure of some data in disaggregated form would better serve the public interest, in the current situation it is absolutely critical to the public interest to continue disclosing the data now available on electric power generation.



In addition, it is very likely that continued disclosure of individual company data collected by EIA—at least until fully competitive electricity markets are in place—will have no detrimental effect upon reporting companies, let alone give rise to substantial competitive harm.  No probative evidence has been provided that demonstrates harm of any kind.  



	1.  Continued disclosure is necessary because of the impacts of electricity production and use on the nation’s economy, environment, and public health.



	Electricity is a critical component of our nation’s infrastructure, and its availability, price and reliability have extensive and dramatic impacts on the economy and individual consumers’ well being.  In addition, electricity production and use have significant near and long term impacts on the quality of our environment and the health our citizens, creating far more air pollution than any other industry—67% of our SO2 emissions, 25% of our NOx emissions, 40% of our CO2 emissions, and 34% of our mercury emissions—in addition to adverse land and water impacts.  Disclosure of data that permits members of the public and consumer and environmental advocacy groups, as well as public officials responsible for policy-making and regulation, to evaluate the on-going impacts of generation and the results of energy policy changes is absolutely vital to the public interest.  Thus, it is ludicrous to claim, as some do, that the electric industry should be treated like other energy industries (which do not, with every unit of energy produced, pollute the nation’s air, land and water) or, even more ridiculous, like “other competitive industries” such as telecommunications, as EEI urged in its 1998 comments to EIA.

�

2.  During the period of electric industry restructuring it will be more important for the public to have accurate, disaggregated and comprehensive electric power data.



In order to assess the adequacy of the new regulatory policies and market structures, as well as make informed choices about electric resource options and additional policy changes during the years of transition to fully competitive electricity markets, public disclosure of disaggregated electric power data will be extremely important.  During this transition, many electric utilities will continue to own rate-based assets and provide regulated electric services while, at the same time, providing electric services in competitive markets.  Thus, data concerning the costs of generating power and providing other related services should be disclosed in order to assure that the rates for those services are justified.  In addition, assessing the near and long term adequacy of electric resources to meet demand, as well as the environmental impacts of changing market structures and regulatory policies, will become more complicated, making disclosure of the data necessary for such assessments absolutely critical to the public interest.

 

3.  Continuing the current policy of disclosing reported generation data is unlikely to cause substantial harm to the competitive position of individual companies during the transition to fully competitive markets.



Because most of the data reported by generators is already available to competitors and only disclosed after a significant time lag, minimizing any risk of competitive harm, continued disclosure of the electric power data reported by generators will neither jeopardize nor cause substantial harm to their competitive positions in competitive energy services markets.  More importantly, large industry competitors have the resources necessary to acquire the data needed  to analyze the facilities, services, and cost structures of other firms in the marketplace, as well as simulate their competitive strategies, so only small competitors and members of the public are denied the data if it is held confidential by EIA.



Further, most, if not all, of the data reported by public utilities to EIA is also reported to other federal or state agencies that publish the data.  For example, FERC Form 1 includes data related to (or from which can be derived) cost of generation, heat rates of generation units, and electricity sales and purchase data.  In addition, many state utility commissions require utilities to report specific data about their generation sources and electricity sales.  Thus, even if the electric power data collected by EIA were considered to be otherwise competitively sensitive, EIA’s withholding the data would have no competitive impact since the same or similar information is readily available from other sources.  As discussed more fully below, it is well-settled under FOIA that data which is freely available from other sources cannot be withheld on the basis of its allegedly being commercially sensitive.



On the other hand, because competitive markets should function better with more information available to the public, rather than less, limiting the disclosure of EIA’s electricity data would likely cause significant harm to the public interest.  Thus, maintaining or expanding the disclosure of electric power data should improve competition—enhance customer choice and market efficiency—rather than cause substantial harm to the competitive positions of market participants.



B.  EIA Should Collect and Disclose Additional Data on Independent Generators.



With the exception of data categories relevant solely to cost-of-service, rate-base regulation, it is in the public interest for EIA to disclose the same types of information related to IPP generation as utility generation.  The public interests related to electricity produced by utilities also apply to power generated by IPPs.  The public value of data related to generating facilities as generating facilities does not vary based on who owns those facilities.



1.  Independent generators constitute an increasingly larger proportion of the electric power producers in this country, and this necessitates additional disclosure.



	Independent ownership of generating resources has been increasing dramatically.  In fact, the complete picture of electric power resources in any region now requires detailed information on the generating facilities and performance of non-utility power producers.  As IPP resources become a larger proportion of U.S. generating capacity, their importance to our economy and the well being of individual consumers grows accordingly, making disclosure of IPP data critical to the public interest.



2.  Disclosure of the electric power data reported to EIA by IPPs is unlikely to cause even minimal, let alone substantial, competitive harm to individual firms.



Disclosure of little (if any) of the data to be reported by IPPs could cause harm to their competitive positions even if EIA processing did not delay the disclosure.  In fact, it is likely that as the industry becomes more competitive, broader reporting and disclosure by IPPs would reduce the risk that a policy requiring public disclosure of company-specific data would cause competitive injury to any individual company or industry segment.  If similar data on all generation sources were publicly disclosed, no individual companies would have data based advantages in the marketplace.  Because public disclosure of IPP generation data is supported by strong public interests and is not likely to cause competitive harm, EIA should continue to collect and disclose data now collected from IPPs and expand IPP data collection and disclosure. generation data to cause IPPs any harm at all—let alone substantial competitive harm.



IV.   Controlling Legal Principles Support Public Disclosure of EIA Electric Power Data.



A.  Electric Power Data Collected by EIA Is Non-confidential Unless It Satisfies the Criteria for Exemption Under the Freedom of Information Act, DOE Regulations, or the Trade Secrets Act.�



1.   Electric power data collected by EIA are not exempt from disclosure under the Trade Secrets Act.



	As EIA noted in its July 17, 1998 Federal Register notice, a trade secret is defined in narrow terms.  Trade secrets are such things as secret plans that are commercially valuable, secret formulas that provide competitive advantages, special processes or devices used for the making, preparing, or processing trade commodities.  Trade secrets are, in essence, end products of innovation or substantial effort by a competitor.  The electric power survey data collected by the EIA includes no information on such secrets.  Thus, the Trade Secrets Act does not limit the disclosure of EIA’s electric power data.



2.   Electric power data collected by EIA are not exempt from disclosure under the Freedom of Information Act or DOE regulations.



The general policy of the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, is to mandate broad disclosure of government documents.  The legislative history of FOIA reveals that this policy was needed to ensure “an informed citizenry, vital to the functioning of a democratic society,” FBI v. Abramson, 456 U.S. 615, 621 (1982); Congress viewed FOIA as “the necessary machinery to assure the availability of Government information necessary to an informed electorate.” H.R.Rep. No. 1497, 89th Cong., 2d Sess. 12 (1966).  While Congress created nine exemptions from compelled disclosure in subsection (b) of the Act, these exemptions are to be narrowly construed, as “disclosure, not secrecy, is the dominant objective of the Act.” Department of Air Force v. Rose, 425 U.S. 352, 361 (1976). 



FOIA Exemption 4 permits an agency to withhold disclosure of  “trade secrets and commercial or financial information obtained from a person and privileged or confidential.” 5 U.S.C. § 552(b)(4) (1997).   In general, information will fall within Exemption 4 if it is: (i) commercial or financial; (ii) obtained from a person outside the government; and (iii) privileged or confidential. National Parks v. Morton, 498 F.2d 765 (D.C. Cir. 1974).  Only an agency can decide whether to withhold certain data, as FOIA does not mandate nondisclosure.  Chrysler Corp. v. Brown, 441 U.S. 281 (1979).   In the Department of Energy (“DOE”) regulations implementing 5 U.S.C. § 552, DOE has explicitly stated that it will make records available which it is authorized to withhold whenever it determines that such disclosure is in the public interest. 10 CFR § 1004.1 (1998).   DOE regulations set forth six criteria to be applied in determining whether to exclude information from publication and disclosure pursuant to FOIA Exemption 4: 



Whether the information has been held in confidence by the person to whom it pertains;

Whether the information is of a type customarily held in confidence by the person to whom it pertains and whether there is a reasonable basis therefor;

Whether the information was transmitted and received by the Department in confidence;

Whether the information is available in public sources;

Whether disclosure of the information is likely to impair the government’s ability to obtain similar information in the future;

Whether disclosure of the information is likely to cause substantial harm to the competitive position of the person from whom the information was obtained. 10 C.F.R. § 1004.10(f) (1998).  



These six criteria are elements of the typical balancing test undertaken in judicial review of a FOIA request where Exemption 4 has been invoked.  In assessing whether information is confidential, courts have followed the National Parks standard of “balancing the strong public interest in favor of disclosure against the right of private businesses to protect sensitive information.” National Parks, 498 F.2d at 768-69.   See Bartholdi Cable Co. v. FCC, 114 F.3d 274 (D.C. Cir.), reh’g denied (1997) (upholding an FCC determination that the public interest considerations in disclosure of unauthorized cable paths outweighed those in favor of confidentiality); and GC Micro Corp. v. Defense Logistics Agency, 33 F.3d 1109, 1115 (9th Cir. 1994) (holding that FOIA’s strong presumption in favor of disclosure trumped the contractors’ right to privacy concerning compliance with small disadvantaged business (SDB) subcontracting goals).



Where information has been submitted under mandate, as is the case with EIA data collection procedures, the information will be considered confidential only “if disclosure. . .is likely to have either of the following effects: (1) to impair the Government’s ability to obtain necessary information in the future; or (2) to cause substantial harm to the competitive position of the person from whom the information was obtained.” National Parks, 498 F.2d at 770.   DOE’s ability to obtain future electric power data will not be impaired since the EIA mandate pursuant to 42 U.S.C. § 7135 requires that the utilities submit the appropriate information.  See Critical Mass Energy Project v. Nuclear Regulatory Commission, 830 F.2d 278, 286-287 (D.C. Cir. 1987) (determining that the government’s ability to obtain future information is not impaired if “existing regulations encompass a requirement that [the agency’s] licensee submit these reports”).  



Nondisclosure of the data collected and analyzed by EIA in the midst of the deregulation of the electric industry would halt the flow of vital information to the American public when it is most urgently needed to facilitate informed decisions.   Nondisclosure in this situation conflicts with FOIA’s mandate:  Congress wanted to avoid the dangers of an uninformed citizenry in a democratic society. 



As demonstrated in these comments, the public interest needs served by EIA’s mission are of great importance.  Judicial review of FOIA cases involving strong public interests have resulted in disclosure of confidential information.   In Bartholdi Cable Co. v. FCC, the D.C. Court of Appeals upheld the FCC’s conclusion that the public had a compelling interest in Bartholdi’s unauthorized use of operational fixed microwave service (OFS) paths because the information at issue related directly to Bartholdi’s fitness as a cable license applicant.  Bartholdi, 114 F.3d at 282.  A strong public interest in the efficacy of government telecommunications contract awards aided in the release of the requested component and aggregate price data, including life cycle raw cost summaries. AT&T Information Systems, Inc. v. General Services Administration, 627 F. Supp. 1396 (D.D.C. 1986), rev’d on other grounds, 810 F.2d 1233 (D.C. Cir. 1987).  In Teich v. FDA, the court determined that the benefit of disclosing positive animal studies demonstrating that silicone breast implants posed a danger when used in a certain manner far outstripped the “negligible competitive harm that the defendants alleged.” 751 F. Supp. 243, 253 (D.C. 1990).   In a statement that is analogous to the potential nondisclosure of important energy data, the court stated “Certainly Dow Corning [the defendant]. . . would not risk the public health in this manner.” Teich, 751 F. Supp. at 253.



In addition to assessing whether disclosure is in the public interest, DOE must consider that most of the electric power data collected and analyzed by EIA has been customarily released to the public for the last 20 years. See AT&T Information Systems, 627 F. Supp. at 1403.  The AT&T court mandated disclosure of the customarily released government contract data, stating:  “Adequate information enables the public to evaluate the wisdom and efficiency of federal programs and expenditures.” Id.  In this instance, is in the best interest of the public to not only continue to receive adequate energy information from utility providers, but to benefit from energy data collected from nonutility electricity providers.  Only full disclosure will enable the public to evaluate which electricity products to purchase.



While some courts have held that it is appropriate to withhold information that is not of the type customarily released to the public, those cases are not relevant here.  For example, the D.C. Court of Appeals found it appropriate to withhold contract information concerning M549 warhead production for the U.S. Army, including actual costs for units produced, actual cost data and actual scrap rates. Gulf & Western Industries, Inc. v. United States, 615 F.2d 527 (D.C. Cir. 1979). The court in Braintree Electric Light Dept. v. Dept. of Energy refused to compel disclosure of documents relating to a notice of probable violation issued to one of the utility’s oil suppliers when the withheld information on sale prices and profit margins was not of the type normally disclosed to the public or even to customers of the company. 494 F. Supp. 287 (D.C. 1980).  The lack of any past custom of releasing military data or nonpublic commercial information sets Gulf & Western and Braintree apart from the EIA mandate to collect, analyze and disseminate energy information.    



B.  Disclosure of the Electric Power Data Reported to EIA Will Not Cause Substantial Competitive Harm to Data Respondents.



	Public disclosure of electric power data collected by EIA mandate will not cause substantial harm to the competitive position of electric generators.  A party seeking to avoid disclosure on the basis of substantial competitive harm must show:  (1) actual competition; and (2) the likelihood of substantial competitive injury.  National Parks, 498 F.2d at 770.  Further, "[C]ompetitive harm should not be taken to mean simply any injury to competitive position, such as might flow from customer or employee disgruntlement." Public Citizen Health Research Group v. FDA, 704 F.2d 1280, 1291 n.30 (D.C. Cir. 1983) (remanding for a determination of whether the information submitted regarding intraocular lenses was sufficient to show evidence of competitive harm).  A utility, for example, could not claim that public knowledge that it has a high percentage of coal or nuclear power in its generating portfolio could cause it competitive harm against utilities generating primarily with renewable power.  Rather, the harm must flow from "the affirmative use of proprietary information by competitors." CNA Fin. Corp. v. Donovan, 830 F.2d 1132 (D.C. Cir. 1987), cert. denied, 485 U.S. 977 (1988) (holding that affirmative action information did not come within the competitive harm exemption). 



A blanket allegation of harm does not constitute sufficient evidence of competitive injury. Burke Energy Corp. v. Dept. of Energy, 583 F. Supp. 507 (D. Kan. 1984) (ordering nondisclosure of pricing strategy documents relating to DOE’s audit of an oil company, where the agency provided comprehensive justification of the basis for withholding each document).  Conclusory and generalized allegations of substantial competitive harm are also "unacceptable." National Parks and Conservation Ass'n v. Kleppe, 547 F.2d 673, 680 (D.C. Cir. 1976) ("National Parks II”).  See, e.g., Public Citizen Health Research Group v. FDA, 964 F. Supp. 413 (1997) (determining that substantial competitive injury resulting from release of a diabetic drug protocol for a patient post-marketing study could not be identified on the basis of the record); Larson Associated, Inc., 25 DOE ¶ 80,204 (1996) (requiring disclosure of license agreements and financial commitments in an economic development plan for DOE’s Oak Ridge facilities where the managing corporation failed to allege the specific nature of the competitive harm that would result from the release of the documents).  No showing of competitive harm can be made if the information is publicly available through another source, which, as shown above, is the case with respect to the data currently reported by utilities. CNA Fin., 830 F.2d at 1154. 



	While an electric utility, IPP or public power entity may be able to demonstrate actual competition in some energy markets, it is difficult to conceive of any situation in which a generator could demonstrate the likelihood of substantial competitive injury resulting from disclosure of EIA information, particularly when that information is made public for all of the competing generators.  



	Judicial review of agency decisions where competitive injury under FOIA Exemption 4 has been assessed reveals a strong view favoring disclosure when the harm appears insubstantial in comparison to the public interest. See Bartholdi, 114 F.3d at 282; CNA Fin., 830 F.2d at 1154.   In GC Micro, the Ninth Circuit Court of Appeals discounted the view of several Department of Defense contractors that disclosure of subcontracting goals would provide competitors with a roadmap of other corporations' subcontracting plans and strategies, allowing competitors to undercut future contract bids. GC Micro, 33 F.3d at 1113.  The court agreed with the appellant that the figures reported contained too many fluctuating variables to give the defense contractors' competition any advantage. Id.   In balancing competitive harm with public interest, the court noted that nondisclosure would thwart the Congressional intent of FOIA.



V.	The Arguments of Confidentiality Proponents Do Not Withstand Scrutiny.



Industry proponents of confidentiality make several hypothetical arguments about the risk of competitive harm, without providing facts that demonstrate competition in the relevant markets or real injuries to their competitive positions, let alone substantial harm that outweighs the public interest in disclosure of electric power data.  In addition, they make legal arguments that ignore the basic tenets of laws they cite and misconstrue the judicial rulings on which they rely.  The comments of the Edison Electric Institute (EEI) to EIA on March 31 and September 8, 1998 and May 21, 2001 typify the unsupportable claims of confidentiality proponents.  EEI’s fundamental misreading of FOIA requirements and EIA duties, for example, is illustrated dramatically in Part II, the FOIA section, of its March 31 comments, where EEI requests that its comments to EIA be treated as the required showing that almost all electric power data collected by EIA should receive confidential treatment and that disclosure would cause utilities “substantial harm.” (p. 9)



An example of the groundless, hypothetical claims made by EEI may be found in its comments about Forms EIA-759 and EIA-767 in the March 31, 1998 filing.  EEI claimed that plant specific data disclosed by EIA permits competitors to calculate a generator’s probable production costs and that such information provides the information necessary to develop “anticompetitive pricing strategies.” (p. 13)  Project Groups, however, believe that the disclosure of such data not only provides the information necessary to conduct environmental impact and energy policy assessments, but it also provides information likely to promote more competitive pricing strategies.  When all competitors, not just the big ones who can pay for such information about competitors, have access to the information at issue, competition and efficiency are likely to increase rather than decrease.



Among EEI’s more amazing claims is that continued public disclosure of electric power data is “a barrier to the creation of a competitive marketplace”—that it “undermines the efficient operation of the marketplace,” denying electricity customers “the full benefits associated with competition.”  (Id., 4)  While Project Groups are gratified that EEI is concerned about customers, we hope OMB notices that these claims are not being made by customers or consumer advocates.  In fact, customers, consumer advocates, and the regulators charged with assuring that customers get the full benefits of competition strongly argue the opposite point of view.  OMB, therefore, should treat EEI’s claims as self-interested and unsupported.



Even less defensible is EEI’s claim that continued release of EIA’s electric power data is not in the public interest.  Public interest advocates and public officials, however, are unanimous in the opposite view—i.e., that continued release of this data is absolutely essential to the public interest.



EEI repeatedly asserted in its 1998 comments that electric generation ought to be treated like other competitive industries—or, at least, other non-electric energy suppliers—noting that EIA affords greater confidentiality to the data collected from those other industries.  As oxygen is not just another gas, so electric power is not just another commodity (or energy supply).  Because of its unique values and characteristics, as well as its dramatic impacts on the economy and environment, electric power has long been—and will continue to be—regulated in significantly different ways than other commodities.  Although public commitment to restructuring the electric industry to add competitive elements is clear, there is no public interest in or commitment to deregulating the industry.  Continued disclosure of the data at issue is critical to restructuring the industry in workable ways.  Analogizing the public need for detailed information about electric power generation to that of the telecommunications industry or U.S. securities markets is simply to ignore (or discount) fundamental public interests in the environment and the health of our economy.



Finally, Project Groups urge OMB to note that the FERC, the federal agency with the primary responsibility for assuring workably competitive wholesale markets, has repeatedly rejected requests for confidential treatment (and claims of competitive harm) by EEI member utilities related to disclosure of electric power data reported on FERC Form-1.  Thus, the Commission and FERC staff have consistently supported public disclosure of disaggregated electric power data as in the public interest in recent years.



Conclusion



	The public interest in electric power production and use is uniquely strong, and, thus, EIA data collection and disclosure policies are matters of grave concern.  No other industry in the U.S. is as capital intensive as the power industry, and none is as pervasive in our day-to-day living.  In addition to its fundamental and substantial role in the U.S. economy, the industry’s impact on the air we breathe is greater than that of all other industries combined.  Because of the environmental footprint of power production, policy decisions regarding its availability, reliability and regulation are important to all citizens, and EIA’s role in electric power plant data collection, analysis, and dissemination is vital to the public’s understanding.  Thus, policies governing public availability of industry data are matters of highest priority to consumer advocates, environmentalists, and others who represent the broader public interests of society.



EIA’s broad statutory responsibilities to collect, analyze and distribute data on electric power generation are a clear indication of the importance of this information to government and the general public.  Federal and state energy and environmental policy development depend heavily upon EIA’s data gathering, published databases, and analytical reports.  For example, EPA uses facility-specific data collected and published by EIA for many of its most important public policy tasks—rulemakings, developing emissions trading programs, air quality monitoring, and enforcement activities—as well as the dissemination of environmental information to the public.   In addition, state agencies and public interest groups depend on EIA’s electricity data to evaluate energy and environmental policy options and the results of policy decisions.  Because the electric power industry is such a critical component of our nation’s infrastructure and has such wide-ranging and long term social, economic and environmental impacts, it is essential for the public to have accurate and comprehensive data on its operations and impacts.  Finally, because EIA’s (and OMB’s) primary duties are to serve public interests, rather than those of generation owners, OMB should discourage EIA from adopting confidentiality policies which reduce the public availability of electric power data. 



  Respectfully submitted, 



					________________________________

						Terry R. Black, Director

					Project for Sustainable FERC Energy Policy

					107 Roberts Court, Alexandria, VA 22314

					Phone:  703/836-9547; Fax:  703/836-3034



						on behalf of

						

Multiple Public Interest Groups

�    Alliance for Affordable Energy; American Wind Energy Association; Center for Clean Air Policy; Center for Energy Efficiency and Renewable Technologies; Citizen Power; Citizens Action Coalition of Indiana; Delaware Valley Clean Air Council; Environmental Defense; Environmental Law & Policy Center of the Midwest; Izaak Walton League, Midwest; Land & Water Fund of the Rockies; Legal Environmental Assistance Foundation; Natural Resources Defense Council; Northwest Energy Coalition; Pace Energy Project; Pennsylvania Energy Project; Project for an Energy Efficient Florida; Southern Environmental Law Center; & Union of Concerned Scientists.

�   42 U.S.C. Sec. 7135; 15 U.S.C. Sec. 796 & Sec. 790a; 42 U.S.C. Sec. 7151(a) & Sec. 7293; 15 U.S.C. Sec. 764; 15 U.S.C. Sec. 798(a)(4); 16 U.S.C. Sec. 824h(c); and 42 U.S.C. Sec. 5916.



�    5 U.S.C. 552; 10 CFR 1004.11; and 18 U.S.C. 1905 respectively.
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